IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 



In Re Application of 



December 28, 2007 



N. Feng, et al 



Group Art No. : 2145 



Serial No. 09/772,011 



Examiner: A. Q. Choudhury 



Title: METHOD FOR BALANCING 
LOAD AMONG MIRROR SERVERS 



Filed: January 27, 2001 



for IBM Corporation 
Anne Vachon Dougherty 
3173 Cedar Road 
Yorktown Hts, NY 10598 



REQUEST FOR ENTRY OF PRE-APPEAL BRIEF REQUEST FOR REVIEW 

Commissioner for Patents 



In response to the Final Office Action dated June 28, 
2007 for the above-identified patent application, Applicants 
submitted a Notice of Appeal, a Pre-Appeal Brief Request for 
Review including cover page (PTO form SB/33) and four pages 
of supporting arguments, a Petition for Extension of Time 
with fee, and an acknowledgement postcard via Express Mail 
on October 29, 2007. Copies of the filed papers, Express 
Mail receipt, and the stamped acknowledgement postcard are 
attached hereto. 

Due to the fact that Applicants' attorney had not 
received a Decision from the Pre-Appeal Brief Review, 
Applicants' attorney placed several calls to the Patent 
Office to ascertain the status of the application. In a 
December 28, 2007 a telephone interview was conducted 
between the undersigned attorney and Jeff Gaffin, the Acting 
Group Director for 2100. A copy of the Interview Summary is 
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Sir : 



attached hereto. In the telephone interview, Applicants' 
undersigned attorney was informed that a Notice indicating 
that the Pre-Appeal Brief Request for Review was defective 
had been mailed on December 10, 2007. The Notice indicated 
that the request was defective since it did not include a 
title . 

Applicants respectfully assert that the title , "Pre- 
Appeal Brief Request for Review", is clearly shown on the 
cover page, form SB/33, which was submitted on October 29, 
2007. It was suggested by Acting Group Director Gaff in that 
the cover page may not have been properly scanned at the 
PTO. 

Acting Group Director Gaffin recommended that following 
actions be taken: 

-that Applicants ' attorney transmits copies of the 
submitted documents corroborating that the "titled" 
request was filed on October 29, 2006; and 

-that Mr. Gaffin e-mails the PTO center responsible for 
scanning submitted documents to locate the cover page, 
form SB/33 entitled M Pre-Appeal Brief Request for Review". 

Applicants respectfully request entry of the Pre-Appeal 
Brief Request for Review as of the original submission date 
based on the attached evidence of submission. 

Should any further information be required, it is 
asked that the undersigned attorney be contacted directly 
via telephone . 

Should any additional fees be required for entry of 
the Request, authorization is given to charge Deposit 
Account 50-0510. 
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Should a Petition for Extension of Time be required 
for entry of the submission, this paper is to be interpreted 
as said Petition and any associated fee charged to Deposit 
Account 50-0510. 

Respectfully submitted, 
N. Feng, et al 

By: /Anne Vachon Dougherty/ 
Anne Vachon Dougherty 
Registration No. 30,374 
Tel. (914) 962-5910 
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PRE-APPEAL BRIEF REQUEST FOR REVIEW 



I hereby certify that this correspondence is being deposited wflh the 
United Slates Postal Serv>ce with sufficient postage as first dass mafl 
in an envelope addressed to *Matf Stop AF, Commissioner lor 
Patento. P.O. Boot 1450. Alexandria, VA 22313-1450" p7 CFR 1 .8(a)] 



October 29 f J?007 




Typed or pnnted^nne Vachon Dougherty 
name - — — . . ^.i ■ — , ™ 



Docket Number (Optional) 
JP919990263US1 



Application Number 

09/772,011 



Ffed 

01/27/2001 



First Named Inventor 

N. Feng 



Al4Ur* 

2145 



A. Q. Choudhury 



Applicant requests review of the final rejection in the above-identified application. No amendments are being filed 
with this request 



This request is being filed with a notice of appeal. 



The review Is requested for the reason(s) stated on the ifctf$tfc#<$ sheets). 
Note: No rrxxe than five (5) pages may be provided. 



i amine 



| J -zCTjtkxjrriiSiwenaDr. 

□ 



assignee of record of the entire Interest- 
See 37 CFR 3,71. Statement under 37 CFR 3.73(b) ts enclosed. 
(Form PTO/SB96) 

| X| attorney or agent of record. 30#374 




| | attorney or agent acting under 37 CFR 1.34. 
Regpst^^ mirtto 9 ac£ng uncfef 37 CFR 1,34 _ 



Anne Vachon Dougherty 



Typed or printed name 

(914) 962-5910 

Telephone number 

October 29 , 2007 
Date 



NOTE: S%ftfin^« oi'n3 in* invito*!; or n^oqc trt «ecx:fi3 o$ oott^4nteJPWt or Ght& rspreasrrtafivet*) are«ay^«l 
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Total of 



This collection oT htonratJon is retired by 35 US.C- 122. The information is required to oetaki or retain a benefit by the public which tota (and .by tf» USPTO 
to procttte) on owfiaMfcn. Confiden&fiy is governed by 35 U.S.C. 122 arid 37 CFR 1,11, 1.14 and 41.6. This oc4edfan is «sflrr*ted to take 12 r*K»fcS*> 
complete, Jndudrng sathwing, pceparina and scomrflng tr>e oompteted appGcabon 5orm to the USPTO. Time wtll vary depern tn fl vpon the individual case. Any 
oomrncf^s On tr* anourri of tirrvj you nrqukv to complete tNs fann andtor auggeslians far rrtjcinQ ttfe burden, s^xxid b» sent to th« CNef trfecntation Officer, 
U.S. Ps*v* end Tmdemarfc OSes, US. Department of Ccrwnece, P.O. 8c* i*50, *^otrfrb, VA 2Z313-14$0. 00 NOT SEND FEES OR COMPLETED 
FORMS TO THIS ADDRESS SEND TO: Mail Stop AT, Comlsstoner fer Patents, PjCX Box 1450, Afexxtftta, VA 22313-1450. 
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TJ-v?, cla isns. r e-c i a s ys ce*n f ma fctiad , an.d prog c air. 
storage device for dynam ical ly providing load balancing 
among a plurality ot mirror &erverii during a user cession 
■with & w^fr s t vr^. When a user st a client ig? chins contacts 
a wmL- a-iLe, the web page and a predetermined script arc 
tiananiictred the client. The predetermined script is 

#o corner fivii J y Executed at tfo& e3i-enL to establish 
connections v.ich each c£ toe plurality of mirror servers 
associated with the web page that are as? all able to seive 
the eii^i-vt. 1 5 request. A& the connections a eg established 
between the client and ee-ch of the fcirror servers, the 
response time:> are TTieasured. The c: I rent selects the* mirror 
3 ex ve r wi th : he mos f 5= to x able xe5pon.se t ime as the 
3e Jected fiii ;;xor server to handle the use- r s- sa^xt jrequeot 
during- t>?t cession. The "load balancing 1,1 is do:ie At the 
it?ji L locat ion l>y Cv*o .lu&tin$ fch£< re^pr^e huraejs > The 
user's next action dating that session will b£ s^nt to xns 
rnir^or ^rvrr selected as the fastest. Accordingly, ths 
££<*sent invert titHi provide a clifciit-side "loatf balancing" by 
selecting ths .fa.gte.at server and sending the next 
r^lifrirt/^ct io j j in the user session to that selected Server. 

claims have beer* rejected as unpatentable over the 
Keiirte:: patent. The Keni*»r p^teai, is directed to s&i side 
opt imi sar, ion 0 f da ta d e li vex y on a d is tribute d cojnpu t ^ r 
network . Kenae;c provides a piuxali ly of msirr.or servcts r 
each 03; which is capable of responding to & client ' s 
rcuU^L 101 fJafca delivery. £ach client is provided with 
software which inciud.es- 3 configuration utility <and a 
,-;-1-^m program. "The vorsf iqv ca t ion Jtility is wsed .first 
to determine which delivery sites provide improved 
per forjuanoi: tor 'hat particular u^r" *Col . 5, lines 39- 
43) . Test? ar# rutf and tho test a: ©-suits £r^ provided to 
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the service provider T s database {Col, 5, lines 57-60) . 
Thereafter the delivery site chosen by the server 
configuration utility is used for all requests and sessions 
by that user for the retrieval of content managed by the 
delivery system service provider (Col. 5, lines 61-63) . 
Kenner teaches that a server selection is made in advance 
as to which delivery site /mirror server will handle a 
client's requests. The determination is made prior to the 
client making any requests. Kenner expressly states that 
y% the configuration utility 34 must be run by the 
U3er. . .before the user terminal 12 will have access to the 
system" (Col. 8, lines 37^41}- Clearly Kenner is neither 
teaching nor suggesting that a server be dynamically 
selected by the client during a session to handle the next 
action within that session. Kenner does not teach that the 
determination is made in response to the client accessing 
the web page. Rather, Kenner' s client must execute the 
configuration utility prior to joining the system and prior 
to issuing any client requests. 

Applicants further note that Kenner does not teach or 
suggest that the configuration utility be downloaded upon 
access to a web site in response to a user request to 
browse that web site . Rather, Kenner requires that the 
configuration utility be run before the user terminal will 
have access to the system (Col. 8, lines 37-41). While 
Kenner does teach that the configuration utility can be 
downloaded from the MSP server, Kenner neither teaches nor 
suggests that the configuration utility be downloaded for 
each session upon access to a web site in response to a 
user request to browse the web site- 

Applicants respectfully assert that the Kenner patent 
does not obviate the invention as claimed. As is expressly 
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recited in the independent claims, the present invention 
provides steps and means for transmitting the web page and 
the predetermined script "when said web page is accessed by 
a client in response to user input to establish a session" 
(Claims 1-10 and 20) and "in response to user input to 
establish a session to browse said web site" {Claims 11- 
19) . Further, the claims recite selecting a mirror server 
to handle the next user action during the session, Kenner 
does not teach or suggest the claim features. 

For a determination of obviousness, the prior art 
must teach ox suggest all of the claim limitations. V A11 
words in a claim must be considered in judging the 
patentability of that claim against the prior art" ( In re 
Wilson, 424 F. 2d 1382, 1385, 165 U.S.P.Q. 494, 496 
{C.C>P-A- 1970). If the cited references fail to teach 
each and every one of the claim limitations, a prima facie 
case of obviousness has not been established by the 
Examiner. Since Kenner does not teach steps and means for 
transmitting the web page and the predetermined script 
"when said web page is accessed by a client in response to 
user input to establish a session" {Claims 1, 3-10 and 20} 
and "in response, to user input to establish a session to 
browse said web site" (Claims 11-19) r and does not teach 
selecting a mirror server to handle the next user action 
during the session (Claims 1 and 3-20) , it cannot be 
maintained that the claims are unpatentable over Kenner. 

The Examiner has taken "official notice" of the fact 
that software can be downloaded through HTTP in a network:. 
However, Applicants maintain that, even if one having skill 
in the art sought to modify Kenner by downloading software, 
the modified Kenner system would still not obviate the 
present invention since there is no teaching or suggestion 
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of downloading software in a session to execute the 
software for a client to select a server to handle the next 
request in the session. 

The Examiner has made conclusory statements about 
Kenner which are not supported by the Kenner teachings. 
For example, the Examiner states that "a browser can be 
directed to the MSP and a software can be downloaded 
through a webpage interface"-but Kenner doesn't teach that. 
Further the Examiner concludes that w [m] odern processors 
and operating systems enable multithreaded execution", 
however Kenner does not teach or suggest multithreaded 
execution of a script within a session to select a server 
to handle the next action in that session. 

Applicants contend that obviousness cannot be 
maintained without some teaching or suggestion of the claim 
features. The Federal Circuit has stated that when 
patentability turns on the question of obviousness, the 
obviousness determination "must be based on objective 
evidence of record" and that "this precedent has been 
reinforced in myriad decisions, and cannot be dispensed 
with." ( In re Lee , 277 F. 3d 1338, 1343 {Fed. Cir. 2002)). 
The Federal Circuit has stated that w conclusory statements" 
by an examiner fail to adequately address the factual 
question of motivation, which is material to patentability 
and cannot be resolved "on subjective belief and unknown 
authority" (la. at 1343-134 4) . Accordingly, Applicants 
maintain that the Examiner has not established that the 
pending claims are prima facie obvious. 
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for IBM Corporation 
Anne Vachon Dougherty 
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PETXXI023 FOR EXTENSION OF TIME 



Commissioner for Patents 
Sir: 

Applicants hereby petition for an extension of time 
for a period of one month to respond to the Office Action 
dated June 28, 2007. The period for response, which had 
been set to expire on September 28, 2Q07 r will now expire 
on October 29 r 2007, since the 28 th fell on a weekend. A 
check in the amount of $120,00 is enclosed. Authorization 
is hereby given to charge Deposit Account 50-0510 should 
any additional charges be required. 



Respectfully submitted, 
N. Feng, et al 
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J Application No. 
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Interview Summary 
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Art Unit 
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All participants (applicant apptemf s 




itatn/e, PTO personnel); 



IV Jeffrey A. GaKn - fH 



(3). 



(4), 



Date erf mtervtev/: 26 Bacemhar 200 7, 

j Type; a)J3 Telephonic b)Q Video Conference 

j c)D Personal [copy given to; 1 )□ applicant 2)Q appl* 

Exhibit shown or demonstration conducted: d)D Yes e)(3 Mo. 
If Yes, brief description: . 

C'aimjs) discussed: N/A. 



identification of prior art discussed; N/A . 

Ajjreament with r^spe^rt to the claims f)Q was reached, g)D was not reached. h)JS N/A 

Substance of Interview 7 Including description of ttie general nature of what was agreed to if an agreement was 
readied, or any ether comments ; See Continuation Sheet 



(A fuller description, if necessary, and a copy of the amendments which the examiner agreed would render the claims 
s^owebJa, rf available, must be attached. Also, where no copy of the amendments that would render the ctebis 

aJ?tm*8bfe fe available, a summery thereof must be attached.) 

THE FORMAL WRITTEN REPLY TO THE LAST OFFICE ACTION MUST INCLUDE THE SUBSTANCE OF THE 
IWTERVrEW. (See MP EP Section 713.04). If a reply to the last Office action has already been filed. APPLICANT IS 
GiVEhS A NON-EXTENDABLE PERIOD OF THE LONGER OF ONE MONTH OR THIRTY DAYS FROM THIS 
INTERVIEW DATE. OR THE MAILING DATE OF THIS INTERVIEW SUMMARY FORM. WHICHEVER IS LATER. TO 
FILE A STATEMENT OF THE SUBSTANCE OF THE INTERVIEW. - See Summary of Record of Interview 
requirements on reverse side or on attached sheet. j| 



Examiner Note: Von must sign this form i*i less it is an — . .. . 

AfechJTtsnt to a sorted OfRoe action. Examiner's signature, rf required 



PTCL-4l3<Rsv.ftM>3) 



Paptr No. 2007127$ 



mil 16:10 SriSTAOlD? 



DIRECT OPPJCB 

Application r4a 0$f772LOil 



Continuation of Substance of Interview including description of the general nature of what was agreed to if an 
agreement was reached, or any other comments: Ms, Dougherty called the PTO as she had not received a response 
to her Request for Pre-Appeal Conference which was filed on 10/29/2007. PTO records indicate a Notice of Panel 
Decision from Pre-Appeal Brief Review was mailed 12/10/2007 indicating the Request was improper due to the 
Request lacked a title , Ms. Dougherty said she had not received such Decision and further Indicated the Revest 
was submitted with a tftia page. Acting Director Gaffin indicated he would fax her an 'unofficial 1 copy of this Interview 
Summary which will be mated concurrently. Acting Director Gaffin w8l also e-mail appropriate PTO personnel to see if 
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wamsnflng fcvsratsaaet&i RtUM ba fan By tte a^p&anl Art utfervitiw does nOS ionwc the necessity for reply » ofcee eciion as. cpecmetf in 1.1 1 1, 1 135 (36 U.5.C. 132) 



37 CFft fjlJ? BuSfttti- to b<? transacted in writing . 
ffl feclns ^ Patent or Tradyri&rtc one* eftowW b& transacted in wraing, The personal ditarKtenc* af appfinanfe Of * heir attorneys or agents *1 ir» Parted and 

Trndaracft b unnacesaary. The a£flon of tfta Petartt and Tiacternark Ottce Wi be ba*fctt etcfcviutfy on the written <«ecnJ m the Office. No attention will be pfia to 
er*y tC*$sd orsi pfTomteo, «*i$HJhrttort, or i*ndarster*#rtp tr> ratetkrfi to which Ib^e b tfsagreemeM or <«cutt. 



The acuon of the Patent and Traoarnark Office cannot be aased exclusively on the written record in the Office it that record Jb Itself 
Kioomptete Utrougb me tenure to record me substance of interviews. 

It is the cesponsJbSly of the applfcarn or ins silorrrey or agent to make *he substanee of 3* interview of record in &e application fHe< unless 
tfca ssominsr intf&ates. he Of she will do so. It fs the examiner's responsibility to see that such a record is majte and to correct materia* inaccuracies 
vvtv&h bear directly on the question of patentability. 

Boarninefs must complete art Interview Summary Form for each interview held iwtkere a f natter of substance has been discussed during tfcs 
mffi\ft&ty by cfiecJcfh§ th6 appropriate boxes arid filling In Ihe blanks. Discussions regarding oniy procedural matters, directed solely to restriction 
r<^&enwi6 for which interview recorded ts otherwise provided for in Section fi 12.01 of ms ittanuaTof Pst^^mtrang Procedure, or pointing 
ar^t typo^E^rteal errors or unreadaUa script in Office actions or the like, are exdudod from tha intarvtew recordation procedures below. Whera ths 
mb&mtQ of an iDtervfew is compfetety recorded in an Sxamlnefs Amendment, no separate mtervw Sunrwvjry Record is required. 

Trio Interview Summery Form shall be given an appropriate Paper No., placed in the righthand porffon of Uie ftte» and listed on the 
t^nfanla" section of the fife wrapper. In a personat Interview, a duplicate of tha form is gfeen to the applicant (or attofpay oc agent) at the 
«mchfSion ol th« fntervtaw. In the cass of a torephone or vjcco=confererjoe tntcrview/ihe copy is maiied to the ^pli^anrs corre^poodence addrees 
either with or prior to the next official communication. If additional correspondence from the examiner is not Sksly Jtwfere an atowanco or if other 
circumstances dictate thfr Form snould ho mailad prompuy stbr the intervidw rather than w^th the next officii comirKinica6on, 

The Pom provides for re<;ordafcn of me ^iovrlnc Information; 

- Application Number {Series Code and Serial Number) 

- Name of applicant 

- Name of examiner 

- Oalaoftntervfew 

- Type of mtorvsew {tel^pricfNc. video-conference, or persona!) 

- isbrno ot participants} (appiicarU, attorney or agent, examiner, other FTO personnel, otc> 

- Ai» GfKtotiw wh«(ha?or no* sn exhibit was shown or a demonstration conducted 

- An kfentticaticm of tftg spadftc prior art discussed 

- An indicntion whether an agrxremenl mos reached and if so, a description of the Qeneral nature of the agreemem (may be by 
aiiac^rTH^if 6* a o>py of amendments or claims agreed as being aJiowa&ie}. Note: Agreement as to allowability is tentative two obes 
not restrict funlisr ft$on by tha exsmaief to the contrary. 

- The s^alifre of the exarr*ter wno conducted the IritervJarw (rf l=orm is not an attachment to a skjned Office action) 

it i£ aesiraofc tita* the examiner cra^y remind the applicant of nis or fust obligation to record me substance of ths interview of each case, it 
s2mm<3 bo nosed, noweve?. mst the tatervtgv? Summary Porm will not rvonrnaBy bo u a ^ l tfaje^ a cornptate anct proper recordation cflhe interview 
vfr&sc H incfudes, or »s stqppMjrnarAirf by th^ applicant or the evarniner to include, all of the appticBblo a*ms required below concerning the 
su5wtencG of the interview. 

A ^np&B i**v3 piuMOi rocoidawd; i of CSe sut^sianca of any Interview should include attea&jl tne lowing appltoable items: 

1} A frtei d^soriptfon <>f the: nature of any Exhibit shewn or any demoratraitori conduoted. ' 

2) an ttentit^ation of il?e daims tf ^cussed. 

3} an ldsnti&,vri:on of the spexifV. prior art discussed. 

4) an ktentifiG^tton of Uce gmncte) pooposod amendments of a substantive nature discussed, unless these are already described on ihe 
interview Summary tern enmp ctal hy ihe Examiner, 

5) a brief idertfi toson o< ihs crnr-^i thrust of the principal arguments preseniad to the examiner, 

(The WenWcs'jCi* oiaiyiEr. tents need not be lengthy or elaborate. A verbatim or highly detailed description of Ihe arguments is not 
required. The Werfiitotkwi of the arguments is sufficient If tho general nature or thrust cf the principal arguments made to 
exarvriner can be undersu>od in the context of the applicaUcn flte. Of course, the applicant mav desire io emphasize and fufy 
ftoe^; srgumcntc which he or she fcefs were or mlgh t be persLasive to the examfhtfr.) 

6) 0 gefteral if)(£c3tior, cf any ctftsi p6rtmc^rnattefs.disicu»t«di and 

7} it appropriate, ths s^n^ra! resu^" or outcome of tho Interview untess atready described In the Interview Summary Form completed by 
Bj» examiner. 

S&emlnefS &^ o.*pzQt& to cefef^i-y review utq applies nfc record of Ihe subsfcanco of an interview. If the roeorti Is not compteta and 
ac^ufcta, exsmlner will give ths appRcant an extendable one month lime ported to correct th» j*«ord. 

Examiner to Check for Accuracy 

if ine claims are ailown Wo tor other reasons cf record, the examiner should send a letter setting forth the examiner's version of tho 
mBSemont GttrfiXHed to him or her. If the record is comptete and accurate, the examiner should place the indication, "Interview Record OK* on the 
pep$f cording the substance Of the interview aJong with the dete and the examiner's initiate. 



